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STATEMENT OF JURISDICTION
Jurisdiction to hear the appeal in the above-entitled
action is conferred upon the Utah Supreme Court pursuant to
Utah Code Ann. § 78-2-2(3) (1986) and Rule 3(a), Rules of
the Utah Supreme Court.

Specifically, the Trial Court

directed that the Order was a final judgment as to one of the
claims and as to only two of the parties, but there was no just
reason for delay as to the determination of the issues
presented.

The Trial Court originally rendered its decision on

October 31, 1986; however, the Court certified the summary
judgment as a final Order pursuant to Rule 54(b), Utah Rules
of Civil Procedure on January 2, 1987. Notice of Appeal was
filed on February 2, 1987, and an Order for Extension of Time
to File Docketing Statement was granted on February 23, 1987.
The Order gave the appellant until March 5, 1987, to file the
Docketing Statement.

The appellant's Brief was ordered due on

October 12, 1987, and an extension of time was stipulated to
between appellant and respondent such that the Brief on Appeal
was due on October 15, 1987.

ISSUES PRESENTED FOR REVIEW
Whether the language of the Purchase Agreement
(Addendum Exhibit "A") between Marveon and Young Electric Sign
Company was sufficient to require the defendant Young
Electric Sign Company to indemnify and/or insure Marveon for
its own negligence.

DETERMINATIVE PROVISIONS
No regulation, statute, or constitutional provision
is thought to be determinative of the case at hand.

STATEMENT OF THE CASE
A.

Nature of the Case.

This appeal is to

reverse the decision of the Third Judicial District Court,
Judge Scott Daniels, presiding, granting a motion for partial
summary judgment to Marveon, Inc., (hereinafter referred to
as "Marveon"), against the defendant and appellant, Young
Electric Sign Company (hereinafter referred to as "Young").
This appeal arises out of a wrongful death action filed by the
survivors of John W. Pickhover.

On January 5, 1985, a sign

fell off the side of a Smith's Food King located at
approximately 9400 South 2300 East in Sandy, Utah.

The sign

struck and killed the plaintiff's decedent, John Pickhover.
Subsequent to that, the plaintiff's filed a lawsuit naming
Young and Marveon, among others, as defendants.

Following

that, Marveon filed its Motion for Summary Judgment based
upon the language of a Purchase Agreement between Marveon and
Young whereby Marveon argued that Young was required to
indemnify Marveon to the full extent of any judgment in the
action up to One Million Dollars.

The Trial Court granted

Marveon's Motion for Summary Judgment on October 31, 1986,
and certified the summary judgment as a final order pursuant to
Rule 54(b), Utah Rules of Civil Procedure on January 2,
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1987.

A Notice of Appeal was then filed on February 2, 1987,

the Docketing Statement was filed on March 5, 1987, and an
Amended Docketing Statement was filed on March 20, 1987.

B.

Statement of Facts.

1.

John W. Pickhover was killed on January 5,

1985, when a sign fell off a Smith's Food King Store located
at approximately 9400 South 2300 East, Sandy, Utah.
2.

(R. 5.)

The sign had been installed by the defendant

Marveon Sign Company in August of 1978.
3.

(R. 4.)

In August of 1981, Young Electric Sign

Company negotiated for and bought the assets of Marveon.
Among the assets purchased by Young were certain maintenance
contracts, including a maintenance contract for the Smith's
Food King Store located in Sandy, Utah.
4.

(R. 328.)

A Purchase Agreement embodying the agreement

between Young and Marveon was signed on August 28, 1981.

(R.

335.)

ARGUMENT
Marveon set out one major point in its Motion for
Summary Judgment.

Marveon argued that "YESCO agreed to

fully protect Marveon against personal injury or death
claims. . . . "

Marveon's argument was not supported by the

facts or the law.

Careful reading of the Purchase Agreement

entered into between Young and Marveon militates against
Marveon's position in this regard.
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No mention is made in the

Purchase Agreement of Young agreeing to assume liability for
Marveonfs past negligence.

Further, Marveon warranted to

Young in the Purchase Agreement that any contracts entered into
before the closing date were not in default in any material
respect, and further, Marveon warranted that it had adhered to
all codes, regulations and other governmental requirements.
Marveon was in default and Marveon did violate codes and
regulations with respect to the sign that fell.

The summary

judgment granted to Marveon by the Trial Court was improper.

POINT I
A PARTY THAT WISHES TO BE INDEMNIFIED AND/OR
INSURED FOR ITS OWN NEGLIGENCE MUST SO PROVIDE
BY THE USE OF UNEQUIVOCAL LANGUAGE
Marveon argued in support of its Motion for Summary
Judgment that Section 2.a of the Purchase Agreement was
unambiguous in requiring Young Electric Sign Company to
"provide . . . insurance coverage adequate to fully protect
[Marveon] against . . . personal injury or death claims
arising out of the ownership, maintenance, use, service, . . .
or installation of [signs] in the minimum amount of One Million
Dollars.

Young Electric Sign Company maintained then and

currently maintains that this language is anything but
unambiguous, and that it was Marveonfs negligence that
brought about this litigation.
This Court has applied a strict interpretation
standard when interpreting indemnity provisions similar to
this.

The Court1s standard in interpreting indemnity
-4-

provisions purporting to indemnify the indemnitee for its own
negligence is set forth in Union Pacific R.R. Co. v, El Paso
Natural Gas Co., 408 P.2d 910, 914 (Utah 1965), as follows:
The majority rule appears to be that in
most situations, where such is the desire
of the parties, and it is clearly
understood and expressed, such a covenant
will be upheld. But the presumption is
against any such intention, and it is not
$achieved by inference or implication from
general language such as employed here. It
will be regarded as a binding contractual
obligation only when that intention is
clearly and unequivocally expressed.
(Emphasis added.)
Clearly, the general language used in the indemnity
provision at hand would not rebut the presumption against any
intention by Young to indemnify Marveon for its own
negligence.

The Purchase Agreement provided that Young would

"provide, at its expense, insurance coverage adequate to fully
protect [Marveon] against . . . personal injury or death
claims arising out of the ownership, maintenance, use, service,
transportation or installation of displays in a minimum amount
of One Million Dollars ($1,000,000.00)."

The Purchase

Agreement goes on to say that, "Buyer [YESCO] assumes no
liabilities or obligations of Seller [Marveon] except as
specifically described and set forth herein."
Agreement, Section 2.b at p. 3.)

(Purchase

Clearly, this sort of

language does not seem to be sufficient to rebut the
presumption of an intention by Young to indemnify Marveon
from Marveon's own negligence.

Certainly Young did not
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"specifically describe" its intention to indemnify Marveon
for Marveonfs own negligence.
Union Pacific R.R. Co. v. El Paso Natural Gas Co.,
supra, also gives some idea about how specific the language
need be.

In that case, the Court said:
If it had been the intent of the parties
that the defendant should indemnify the
plaintiff even after the latter's
negligent acts# it would have been easy
enough to use that very language to thus
make that intent clear and unmistakable,
which was not done here.

Id. at 914.

The Utah Supreme Court has held language that

was much more specific than the case at bar does not constitute
clear and unequivocal expression of the intentions of the
indemnitor to indemnify the indemnitee for the indemnitee's
negligent acts.

For example, in Howe Rents Corp. v.

Worthen, 420 P.2d 848, 849 (Utah 1966) , the language "shall
be liable for all damage or loss of equipment regardless of
cause" was held not clear enough to support indemnification
when the indemnitee was negligent.
It is anticipated by this appellant that the
respondent may argue that this was a contract to insure and not
a contract of indemnification.
same standards are applied.

Case law indicates that the

In fact, case law indicates that a

party which wishes to be indemnified and/or insured for its own
negligence must so provide by the use of unequivocal language.
As the United States District Court for the District of Utah
stated in Freund v. Utah Power & Light, 625 F.Supp. 272, 278
(D. Utah 1985), M[I]t [is] plain that unless the contract
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clearly and unequivocally deals with the indemnitee's
negligence, the indemnitee will not be indemnified against its
own negligence."

The fact of the matter is the language of

this contract is not clear and unequivocal with regard to
indemnification.

POINT II
YOUNG ELECTRIC SIGN COMPANY OWED MARVEON NO DUTY
OF INDEMNIFICATION BECAUSE MARVEON FAILED TO
FULFILL MATERIAL PROMISES IN THE PURCHASE AGREEMENT
Young Electric Sign Company never intended to assume
liability for Marveonfs past negligent acts.

Had Young

Electric Sign Company intended to assume such liability, it
would not have required from Marveon a warranty that
Marveon was not in default in any material respect under its
past contracts.

The Purchase Agreement also stated that:

The Seller [Marveon] has performed in all
material respects, all obligations required
to be performed by it to the date hereof
and is not in default in any material
respect under any agreements, leases, or
other documents to which it is a party and
to which Buyer is succeeding or assuming
obligations hereunder.
(Purchase Agreement, Section [20.]c. at p. 13.)

The Purchase

Agreement goes on to provide as follows:
In all material respects, the Seller has
performed and abided by all the obligations
required to be performed by it to the date
hereof with respect to contracts assumed by
Buyer, and will continue to abide by and
perform them up to and including the
closing date, and the Seller is not in
default to the extent that it will be
materially affected adversely under a
license, permit, order authorization,
grant, agreement, lease, or other document,
-7-

order, or regulation to which it is a party
or by which it is bound, affecting such
contracts.
(Purchase Agreement, Section [20.]e. at p. 14.)
The language in those two subparagraphs of Section
[20] are inconsistent with the assertions of Marveon that
Young promised to indemnify Marveon for Marveon1s past
negligent acts.

Certainly, if anything is true, Marveon

breached its contractual promises to Young and thus Young is in
no way obligated to provide indemnification to and including
One Million Dollars for Marveon.
Parenthetically, it is interesting to note that
evidence was introduced at trial that Marveon failed to meet
the requirements of the Uniform Building Code.

Further, it was

determined at trial that Marveon breached its warranty to
Smithfs Food King.

Marveon's warranties to Smith's Food King

antedated any purchase of Marveon by Young.

Therefore,

Marveon is clearly in breach of Section [20.]c. at p. 13 of
the Purchase Agreement.

Consequently, Young should not be

required to indemnify Marveon for its past negligent acts and
this Court should reverse the judgment of the Trial Court.

CONCLUSION
Young Electric Sign Company never intended to assume
liability for Marveon's past negligent acts.

Had YESCO

intended to assume such liability, it would not have required
from Marveon a warranty that Marveon was not in default in
any material respect under its past contracts, nor a warranty
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that it had performed its obligations as set out in
Section[20]e.

Also, Young would have had their assumption of

liability clearly spelled out in the indemnity provision, as
provided by Utah law.

It was clearly not the intention of

Young to indemnify Marveon, and Marveon should not now be
allowed to profit from its own negligent acts. As stated
above, there is a presumption against allowing Marveon to
insure itself against its own negligent acts.
in this case cannot be overcome.

The presumption

Therefore, the judgment

entered on behalf of Marveon should be reversed.
RESPECTFULLY submitted this

/y

day of October,

1987.
RICHARDS^ BRANDT, MILLER
& NELSC

PICKH0V4/MMW
sml01587
6049-136
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MAILING CERTIFICATE
I HEREBY CERTIFY that a true and correct copy of the
foregoing instrument was mailed, first class, postage prepaid
on this

/tS~

day of _ ^ £ ^ V ^ 1 9 8 7 , to the following

counsel of record:

Mark 0. Van Wagoner
VAN WAGONER & STEVENS
215 South State #500
Salt Lake City, UT 84111
Roger H. Bullock
STRONG & HANNI
Sixth Floor, Boston Building
Salt Lake City, UT 84111
Robert H. Henderson
SNOW, CHRISTENSEN & MARTINEAU
10 Exchange Place, 11th Floor
P.O. Box 45000
Salt Lake City, UT 84145
Paul H. Matthews
HANSON, DUNN, EPPERSON & SMITH
175 South West Temple
Salt Lake City, UT 84101
Paul
RAY,
P.O.
Salt

S Felt
QUINNEY & NEBEKER
BOX 3850
Lake City, UT 84110

iuo

PICKH0V4/MMW
sml01587
6049-136
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ADDENDUM "A"

EXHIBIT "A"
PURCHASE AGREEMENT
#IS&*

THIS AGREEMENT is entered into this j?£ day of

,

1981, by and between Marveon Sign Company, a Utah corporation
("Seller"), Young Electric Sign Company, a Utah

corporation

("Buyer"), and those persons whose names are set"forth on the
signature page hereof as all stockholders

of

the

Seller,

("Stockholders").
WITNESSETH:
WHEREAS, Buyer desires to acquire from Seller and Seller
desires to convey to Buyer certain assets of the Seller as mere
particularly described and set forth herein;
NOW, THEREFORE, in consideration of the mutual promises and
covenants set forth herein and for other good and valuable
consideration, the sufficiency of which is hereby acknowledged, it
is agreed as follows:
Section 1.
a.

Assignment of Contract Rights and Displays.

Seller hereby assigns to Buyer all rights of Seller to

renew all sign lease agreements and sign maintenance agreements set
forth in Schedule A hereto and all such agreements entered into
after the date hereof but prior to closing in the normal course of
business (it being intended that as soon as practical, Schedule A
shall be updated to include all such additional agreements) and,
subject to performance by Buyer of all of its obligations under
this Agreement, assigns and transfers to Buyer upon the expiration
of each such sign lease agreement all right, title and interest of
Seller free and clear of all liens or encumbrances of any kind, in

the Displays which are subject thereto (the "Displays'1) except for
such of the Displays as are subject to transfer to the lessee by
reason of a purchase option heretofore granted to such lessee.
Such leases or agreements containing a purchase option to the
lessee shall be so -designated on attached Schedule-B.

Seller shall

be entitled to a commission of fifteen percent of all job contracts
pursuant to which no production has commenced prior to the date of
closing hereunder but which job contracts have been sold in the
ordinary course of business prior to the date of closing hereunder.
All such job contracts are listed in Schedule "N" hereto.

Seller

shall not, directly or indirectly, interfere with or attempt to
inhibit Buyer in Buyer's efforts to renew or continue business
relationships

with

customers

upon expiration

of

applicable

agreements identified in this paragraph or other paragraphs hereof.
b.

It is further agreed that Seller may be unable to transfer

title to certain of the leased signs subject to third-party sign
location leases as more particularly set forth on Schedule C
attached hereto.
c.

It is further agreed that those certain leases listed in

attached Schedule D are leases which by agreement do not include
maintenance or insurance and therefore renewal rights and/or
residual payment for title transfer at the end thereof remain the
property of Seller
d.

Seller will take all steps necessary to allow Buyer to

continue Seller's obligations under the lease and maintenance
agreements including, where necessary, obtaining the consent of the
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user of the Display.

All leases and other items of property

excluded from purchase and retained by Seller are listed on
Schedule D and Schedule E, or in the event not listed on another
Schedule attached hereto are excluded from the terms hereof.
Section 2.
a.

Assumption of Certain Contractual Obligations.

Buyer agrees to satisfy, perform and discharge when due

all obligations of Seller (excluding "sales taxes" if any, imposed
in respect to the remaining term of sign lease agreements)
hereinafter arising under said sign lease agreements and sign
maintenance agreements until their respective expiration dates,
including but not limited to service, maintenance and replacement
of parts, and Buyer further agrees to pay when due all personal
property taxes assessed against said Displays in respect of all
periods ending subsequent to the effective date hereof and to
'provide, at its expense, insurance coverage adequate to full]
protect Seller against property damage

(including

damage to

Displays and integral parts) or personal injury or death claims
arising out of

the

ownership, maintenance,

use, service,

transportations, or installation of Displays' in a minimum amount of
One Million Dollars ($1,000,000.00).

buch insurance shall include

insurance against damage to said displays.
b.

Buyer assumes no liabilities or obligations of Seller

except as specifically described and set forth herein.
c.
sign

Buyer shall have the right to file and Seller agrees to

reasonable

forms of financing

statements

or

security

agreements to secure Buyer's interests in the underlying signs.

-3-

Section 3,
a.

Inventory.

Seller hereby further agrees to sell and assign to Buyer,

and Buyer agrees to purchase from Seller, all right, title., and
interest of Seller in all inventories of materials, parts and
components not.included in work in process, owned by Seller as of
the date hereof.

Said inventories shall be as set forth on

Schedule F attached hereto and the total purchase price shall be as
set forth on Schedule F.

Terms of the purchase price payment shall

be as outlined in Section 13 hereof.

The original inventory list

shall be as of July 31, 1981, and shall be updated at closing.
b.

All items listed in the Schedule of inventories of

materials, parts, and components

shall be in new or usable

condition as of the closing date and must be approved by Buyer at
closing.
Section 4.
a.

Equipment.

Seller hereby agrees to sell and Buyer hereby agrees to

purchase those certain items of property, and equipment, including
rolling stock as listed on Schedule G, attached hereto.

Payment of

the purchase price shall not include the assumption of any
liabilities, but shall include those other terms and conditions as
set forth in Section 13, hereof.

The price shall be based on the

higher of fair market value or book value for each such item.
b.
rolling

All such items of property, and equipment, including
stock

shall be in good working condition and in a

reasonably good state of repair as of the closing date.
Section 5.

Work in Process.
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a.

Seller shall furnish Buyer, prior to closing, a complete

list of work in process and Buyer shall finish such work in process
for its own account as soon as practicable after the effective date
hereof.

Buyer shall pay Seller in cash a commission of nine

percent (9%) of the'contract price of the work in process.

Buyer

further agrees to pay Seller in cash for such work in process, the
cost of direct labor and the cost of material used plus overhead
equal to 27% of actual material cost and labor.

Upon completion of

such work in process and installation at customer location the sign
lease agreement and property relating thereto shall be deemed to be
the sole asset of Buyer.

Work in process is listed by contract and

contract price on the attached Schedule H.
b.

Seller shall be entitled to a commission of fifteen

percent of all job contracts pursuant to which no production has
commenced prior to the date of closing hereunder but which job
contracts have been sold in the ordinary course of business prior
to the date of closing hereunder.

All such job contracts are

listed in Schedule n N" hereto.
Section 6.

Sign Face Molds.

Seller shall furnish to Buyer all sign face molds which are
available and which were used in the production of the Displays
which are the subject of this Agreement.
Section 7.

Failure of Title.

In the event that Seller is unable to pass title to Buyer to
any Display as contemplated by this Agreement at the termination of
the sign lease agreement applicable thereto, exclusive of Displays
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which are the subject of purchase options (for which provisions is
made in Section 1 of this Agreement) , then Seller shall reimburse
Buyer for all maintenance theretofore performed by Buyer with
respect to such Display based on costs shown on Buyer's monthly
contract status report, and including personal property taxes and
sign floater insurance paid, if any, subject, however, to .audit by
Seller.

Buyerfs costs shall include labor, materials, and 27%

added thereto as overhead.
Section 8.
a.

Sellerys Real Estate Lease.

Buyer hereby agrees to assume, as of the date of closing,

that certain real estate lease dated Kay 1, 1973, by and between
Seller and David F. and Bessie B. Sawyer,

Buyer agrees to

faithfully perform and -discharge the terms and conditions of said
lease.

Buyer and Seller shall also enter into a sublease on terms

and conditions of said Sawyer lease.
b.

Buyer and Seller shall also enter into a lease on terms

and conditions similar to the terms of the Sawyer lease with regard
to additional land and improvements at the Karveon shop:

The

rental for which shall be $500 per month.
c.

The Sawyer lease, assignment and consent of Lessors, and

the other lease are attached hereto as Schedule I, J, and K.

The

consent to assignment by Seller to Buyer shall provide for the
ability of Buyer to sublease the Sawyer premises to a third party
without the consent of the Sawyers.
Section 9.

Contract Rewrites.
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In the event that the lessee under any sign lease agreement
identified in Schedule A hereof sh&ll desire to rewrite or alter
such agreement Buyer may negotiate and enter into a new agreement
with such lessee (to which Seller shall not be a party) if Buyer
shall pay to Seller.the balance owing under the existing sign lease
agreement upon the same terms and conditions as were available to
the lessee.

In the alternative, Buyer may establish a separate

agreement with the lessee relating to the changes in the existing
agreement so long as the original sign lease agreement, as between
Seller and such lessee, shall continue to be in effect and fully
performed by such lessee.
Section 10.
a.

Employees.

Buyer shall have the right, but shall be under no

obligation, to hire such employees as it may desire as were, at the
date hereof, employed by Seller in connection with Seller's sign
business.
b.

Buyer agrees to offer employment to Douglas Brown, Ray

Draper, and Dennis Remy at not less than their current salaries and
benefits and to waive any waiting periods for Buyer's employment
benefits, to the extent legally possible to allow ten years
seniority in relation to said benefits.
c.

Buyer agrees to retain Seller as a consultant with regard

to business

assumed hereunder and to pay Seller an annual

consulting fee of $50,000, on an equal monthly basis, for the first
two 12-month periods after closing and $25,000 annually during each
of the subsequent two 12-month periods.

•7-

Seller may also continue

to represent Buyer in sales promotion activities, and shall be
entitled to standard commissions and approved expenses for any and
all contracts negotiated by Seller on behalf of Buyer which such
contracts are acceptable to Buyer.
d.

Buyer agre-es to provide Seller with a copy of its annual

audited financial statements until all terms hereof have been
performed.
Section 11.

Eminent Domain.

In the event that Buyer is required to remove or alter any of
the

Displays

by

reason

of eminent

domain or

condemnation

proceedings under circumstances whereunder the effect of such
removal or alteration#would render the effected Display unavailable
for transfer to Buyer at the expiration of the applicable sign
lease agreement in substantially the condition or location now
existing, then, in such event, Seller shall be responsible for the
cost of removal or alteration of such Display and shall be entitled
to receive any condemnation award in connection with the required
removal or alteration.

Section 9 hereof shall then apply to

reimbursement of Buyer's costs to date of such removal.
Section 12.

Billing of Sellerfs Customers.

Seller shall establish a system and. be responsible for billing
on all accounts for the benefit of Seller with respect to those
accounts wherein Buyer has assumed maintenance responsibilities
under Section One hereof.

Buyer shall have the right to examine

the billing records at any reasonable time.
Section 13.

Payment of Purchase Price.
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a.

The final purchase price shall be allocated in the

following categories as per a schedule approved by both parties
hereto.
(1)

Inventory

(2) Office Equipment
(3) Plant Equipment
(4) Rolling Stock
(5) Work in Process - Under Production
(6)

Contracts Sold - No Production Started

(7)

Other Property
Total

b.

$

The final purchase price shall be paid with a 30% cash

down payment on September 2, 1981, and the balance evidenced by a
promissory note in the form attached hereto as Schedule M.

The

terms of the note will be basically as follows:
Twenty-four equal monthly installments with annual interest
calculated at the First Interstate prime rate on the day of
closing, adjusted quarterly thereafter beginning, January lf
1982, but not less than 157o per annum.
Section 14. Conveyances.
The Seller hereby agrees that at the Closing hereunder, it
will deliver to Buyer such bills of sale with covenants of general
warranty, endorsements, assignments, and other good and sufficient
instruments of transfer, assignment, and conveyance, in form
satisfactory to Buyer and its counsel, as shall be effective to
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vest in Buyer good and marketable title to all of the properties
and assets of the Seller being purchased hereunder, except as to
those liens and encumbrances as listed on Schedule L hereto.
Section 15.

Delinquent Accounts.

Seller shall notify Buyer of any sign lease a-greement or sign
maintenance agreement that becomes more than 60 days delinquent in
payment, and, Buyer's obligation to any sign lease agreement more
than 60 days delinquent shall be suspended upon notice from Seller
until

the

account

has

been paid

current

or

arrangements

satisfactory to Seller have been made for payment of the account.
In the event any of the Displays are repossessed by Seller due to
the lessee's default, title thereto shall be transferred to Buyer
only when (i) Buyer has paid all costs of repossession, in which
event Buyer shall be responsible for all further expenses in
connection with said Display, or (ii) at the conclusion of probable
or existing litigation involving said Display in which event Buyer
shall hold and protect said Display in storage for Seller until any
such litigation has been concluded, not to exceed 1 year after the
expiration of the Underlying Customer Agreement.

Seller shall

reimburse Buyer for any required reinstallation expense.
Section 16.

Free Access to Plants, Properties, and Records.

The Seller shall give to Buyer and to its counsel, accountants
and other representatives, and to independent auditors selected by
it, free and full access, during normal business hours, throughout
the period from the date hereof to the Closing, to all of the
Seller's properties, books, contracts, leases, commitments, and
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records, and the Seller shall furnish Buyer during this period with
all financial and operating data and other information as to the
business, properties, and assets of the Seller as Buyer from time
to time may reasonably request of the Seller.
Section 17.

Conduct of the Seller's Business prior to Closing.

Unless Buyer's prior written consent to a departure from any
of the following shall have been obtained, prior to the Closing:
a.

The Seller's business shall be conducted in a good and

prudent manner and only in the ordinary course of business;
b.

No contract, contract amendment, lease, agreement, plan,

or commitment shall be entered into by or on behalf of the Seller
with respect to the properties and assets to be acquired by Buyer
hereunder, unless it was entered into in the ordinary course of the
Seller's business and does not constitute a breach of any of the
representations and warranties set forth in any Section hereof.
c.

The Seller and the Stockholders will use their best

efforts to preserve for Buyer the good will of all the firms and
persons having business relations with Seller; and
d.

The Seller will duly comply with all laws applicable to it

and to the conduct of its business.
Section 18.

Actions bv the Seller and the Stockholders on and
~

»

-

..

..

after the Closing.
a.

The Seller and the Stockholders will cooperate, and will

use all reasonable efforts to have the officers, directors, and
other employees of the Company cooperate, with Buyer at its
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request, on and after the Closing Date, in endeavoring to conduct
its business.
b.

The

Seller and the Stockholders agree to use all

reasonable efforts to persuade those employees of the Seller that
Buyer may designate to become employees of Buyer after the Closing
Date.
c.

Except as provided in Section 10.c. above, Seller agrees

to refer all calls received by Seller for new work including sales
leads, maintenance, installation, etc. to Buyer.

Seller shall

coordinate all such sales activities under Section 10.c. with the
appropriate representative of Buyer.
Section 19.

The Closing.

The purchase of assets described in this Agreement shall be
consummated at Closing to be held at the offices of counsel for
Buyer in Salt Lake City, Utah, at 4:00 P.M., local time, on the 2nd
day of September, 1981, or at such other place, time, and date as
the parties hereto shall mutually agree upon.

The date and event

of such purchase of assets are, respectively, herein referred to as
the "Closing Date11 and the "Closing."
Section 19.

Representations, Warranties, and Covenants of the

Seller.
The Seller and the Stockholders, severally, hereby represent,
warrant, and covenant to Buyer as follows:
a.

The Seller is a corporation duly organized and in good

standing under the laws of the State of Utah.

The Seller has the

power to own its properties and assets and to carry on its business
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as it is now being conducted, and is duly qualified to do business
and is in good standing in every jurisdiction in which the nature
of its business makes qualification necessary.
b.

The Seller has, and on the Closing Date will have, good

and marketable title to all assets described in Schedules hereof as
being owned by it.

All such assets are subject to no liens,

mortgages, pledges, encumbrances, or charges of any kind except
those described in Schedule L.
c.

Except as provided in Schedule L, the Seller is not a

party to any contract adversely affecting assets being purchased or
contracts being assumed.
-^

From the date hereof to and including the Closing Date, the

Seller will not enter into any such contract or contracts without
the prior written consent of Buyer.

The Seller has performed in

all material respects all obligations required to be performed by
it to the date hereof and is -not in default in any material respect
under any agreements, leases, or other documents to which it is a
party and to which Buyer is succeeding or assuming obligations
hereunder..
d.

There are no actions, suits, or proceedings pending or

threatened against or affecting the Seller at law, in equity or
admiralty, or before or by any federal, state, municipal, or other
governmental department, commission, board, bureau, agency, or
instrumentality, domestic or foreign, that involve any claim
against the assets being purchased or contracts being assumed,
unless disclosed herein.
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e.

In all material respects, the Seller has performed and

abided by all the obligations required to be performed by it to the
date hereof with respect to contracts assumed by Buyer, and will
continue to abide by and perform them up to and including the
Closing Date, and the Seller is not in default and to the extent
that it will be materially affected adversely under a license,
permit, order, authorization, grant, agreement, lease, or other
document, order, or regulation to which it is a party or by.which
it is bound, affecting such contracts.
f.

The Seller has complied in all material respects with all

applicable statutes and regulations of any governmental authority
having jurisdiction over it or applicable to its business.
g.

In the conduct of its business during the preceding three

years and as now operated, the Seller has not infringed any United
States or foreign patents of others.

The Seller owns or possesses

adequate license or other rights to use all trademarks, trade
names, and copyrights that are employed in the conduct of its
business and has not received any notice of conflict with any
asserted rights of others that remain in effect.
h.

By appropriate vote of its Board of Directors and by

either the unanimous written consent of its stockholders or their
unanimous vote at a meeting duly called, convened, and held, all in
accordance with law and its Articles of Incorporation and Bylaws,
the Seller has full power to execute and perform this Agreement and
to transfer its properties and assets as herein provided, and such
execution and performance does not conflict with any provisions of
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its Articles of Incorporation or Bylaws or with any contract to
which it is a party or to which it Is subject.i.

None

of the Seller's properties and assets to be

transferred to Buyer pursuant to this Agreement is subject to any
restriction or limitation prohibiting, restricting, or requiring
any consent to such transfer unless specifically denoted herein.
j.

Attached hereto as Schedule N and hereby made a part

hereof is a detailed schedule of all of the Seller's jobs that, as
of the date hereof, had been sold in the ordinary course of
business of the Seller and upon which production had not commenced
showing, with respect to each such job, the job number, the name of
the purchaser, (lessee), and the total contract price.
k.

Each of the representations and warranties set forth in

this Section shall be true at and as of the time of Closing with
the same force and effect as though made at and as of the time of
Closing.
Section 21.

Representations, Warranties and Covenants of Buyer.

Buyer hereby represents, warrants, and covenants to the Seller
and the Stockholders as follows:
a.

Buyer is a corporation duly organized, validly existing,

and in good standing under the laws of the State of Utah, and is
duly qualified to do business as a foreign corporation in all
jurisdictions where it does business.
b.
execute

Purchaser has full power, in accordance with law, to
and perform

this Agreement, and such execution and

performance does not conflict with any provisions of its Articles
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of Incorporation or bylaws, as amended to the date hereof, or with
any contract to which it is a party or to which it is subject.

The

Board of Directors of Buyer has authorized, or before the Closing
will have authorized, this Agreement, the transactions contemplated
herein, and the execution and delivery hereof.
c.

Each of the representations and warranties set forth in

this Section shall be true at and as of the time of Closing with
the same force and effect as though made at and as of the time of
Closing, and shall survive the Closing.
Section 22.

Conditions Precedent to the Buyer's Obligations.

All obligations of Buyer to be discharged under this Agreement
at the Closing are subject to fulfillment prior to or at the
Closing of each of the following conditions, unless expressly
waived in writing by Buyer at any time prior to the Closing:
a.

Buyer shall not have discovered any material error,

misstatement, or omission in their representations, warranties, and
covenants made by the Seller and the Stockholders herein.
b.

The representations, warranties and covenants of the

Seller and the Stockholders set forth herein shall be decerned to
have been made again at and as of the time of Closing and then
shall be true in all material respects, except as modified as of
the time of Closing to the extent necessary to reflect

intervening

transactions expressly permitted hereunder; the Seller and the
Stockholder shall have performed and complied with all the terms,
covenants, and conditions required by this Agreement
performed by them prior to or at the Closing.
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to be

c.

The Bulk Sales Law of the State of Utah has been complied

with or is inapplicable to this transaction and Seller hereby
indemnifies Buyer with regard to any claims thereunder.
d.

The schedules attached hereto shall indicate all leases,

signs, equipment, inventory, and other assets pledged to secure any
debt of Seller.

Buyer shall have the right to -review all loan

documents and pledge agreements relating to such assets and debt
and shall be entitled to satisfy itself, prior to closing, as to
the ability of Seller to pay off such debt so as to enable Seller
to pass title to such assets to Buyer.
Section 23.

Conditions Precedent to the Obligations of the Seller

and the Stockholders.
All obligations of the Seller and the Stockholders to be
discharged under this Agreement are subject to the fulfillment,
prior to or at the time of Closing, of each of the following
conditions, unless waived in writing by the Seller and the
Stockholders at any time prior to the Closing:
a.

Buyer's representations and warranties set forth herein

shall be deemed to have been made again at and as of the time of
the Closing and then shall be true in all material respects.

Buyer

shall have performed and complied with all covenants, agreements,
and conditions required by this Agreement to be performed by it
prior to or at the time of Closing.
Section 24.

Nature and Survival of Representations, Warranties,

Covenants, and Agreements.
Buyer, the Seller, and the Stockholders agree that:
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1.

Their respective representations and warranties set forth

in this Agreement shall survive the Closing and thereafter shall be
fully effective and enforceable, and shall not be affected by any
investigation, verification, or approval by any party hereto or by
anyone on behalf of- any such party;
2.

Their respective covenants and agreements set forth in

this Agreement, except those covenants and agreements that are
required, expressly by this Agreement to be fully kept, performed,
and discharged on or before the Closing, shall survive the Closing
and thereafter shall be fully effective and enforceable;
3.

After the Closing and prior to any dissolution of the

Seller, the representations and warranties and the surviving
covenants and agreements herein made by the Seller shall be binding
upon, performed by, and enforceable against the Seller, except that
all the costs of such performance shall be borne and paid by the
Stockholders;
4.

In

the

event

of dissolution

of

the

Seller, all

representations and warranties herein made by either the Seller,
the Stockholders, or both and

the

surviving

covenants and

agreements herein made by either the Seller, the Stockholders, or
both, shall be deemed to be assumed by the Stockholders;
5.

No liability of the Seller for or by reason of breach of

any of its said representations, warranties,

covenants, and

agreements shall be deemed to be a liability of the Seller assumed
by Buyer hereunder, but, on the contrary, shall remain the

-18-

liability of the Seller, the Stockholders, or both, as provided
herein.
Section 25.
a.

Employment and Noncompetition.

Buyer shall not have any obligations with respect to

hiring or any other* matters as to present or past employees of the
Seller.
b.

The Seller and all Stockholders of the Seller shall enter

into a noncompetition agreement in the form attached hereto as
Schedule 0.
Section 26.
a.

Miscellaneous.

The Seller, or, after its dissolution, its surviving

directors, trustees, or receiver, and the Stockholders, at any time
and from time to time after the Closing Date, upon the request of
Buyer

and without

further

consideration, will do, execute,

acknowledge, and deliver all such further actions, deeds, bills of
sale, assignments, transfers, conveyances, powers of attorney, and
assurances, and will take such other action, as reasonably may be
required by Buyer, to assign, convey, transfer, and deliver to, and
vest in, Buyer and put it in possession of, and protect its right
and title to, interest in, and enjoyment of, the properties and
assets of

the

Seller

intended

to be

assigned,

conveyed,

transferred, and delivered pursuant to this Agreement.
b.

Subject to the terms, provisions, and conditions hereof,

this Agreement shall be binding upon and shall inure to the benefit
of the parties hereto and their respective heirs, executors,
administrators, successors, and assigns.

-19-

c.

Any notice, request, instruction, or other document to be

given hereunder to any party shall be in writing, delivered
personally or sent by registered mail or certified United States
Air Mail, postage prepaid, or telegram as follows:
Addresses of the Parties:
Young Electric Sign Company
c/o Thomas Young, Jr. President
P.O. Box 25728
Salt Lake City, UT 84125
Marveon Sign Company
c/o Glen Jerry Brown
4875 Knollwood Drive
Ogden, Utah 84403
Any party may change his or its address for purposes of this
paragraph by giving notice of change of address to the other
parties in the manner herein provided for giving notice.
d.

This instrument contains the entire agreement between the

parties hereto with respect to the transactions contemplated hereby
and shall not be changed or terminated except by a written
instrument signed by the parties hereto.
e.

All

exhibits

and

Schedules

attached

hereto

are

incorporated herein.
f.

This Agreement is declared to have been made under the

laws of the State of Utah.
g.

The section and other headings contained in this Agreement

are for reference purposes only and shall not in any way affect the
meaning or interpretation of this Agreement.
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h.

This Agreement may be executed

counterparts, and

all of these

in any number of

counterparts

together

shall

constitute one and the same Agreement.
i.

The invalidity or unenforceability of any provision hereof

shall not affect nor impair any other provision hereof.
j.

The failure of any party to enforce the provisions of this

Agreement shall not constitute a waiver unless specifically stated
in writing, signed-by the party whose rights are deemed waived,
regardless of a party's knowledge of a breach hereunder.
k.

In the event of default, the defaulting party shall be

liable for all reasonable costs of enforcement including attorney's
fees.
IN WITNESS WHEREOF, the parties hereto have caused this
Agreement to be duly executed as of the day and year first above
written.
MARVEON afGJiTCOKPANY ^ — ~ " ^ s

YOUNG ELECTRIC SIGN COMPANY

UL^Jy: /^/^^^^^'^,^<
ON STOCKHOLDERS

Marva/S. Brown, StocKnolaer
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